JNITED STATES DISTRICT COURT
SOJTHERN DISTRICT OF NEW YORK

SPENCER MBEYER, individua'ly and on
behall of those similarly situated,
15 Ciw. 9796
Plaintilfs,

'OPINION AND ORDER

J I A

— -

TRAVIE EALANICE,

:
T TETT o TTTY
LT . SR o

Deferdant. N : ¥

----------------------- oar. TP

JED 5. RAKOFEF, U.S.D.J.

On December 16, 2015, plaintiff Spencer Meyer, orn behalf of
himself and those similarly situated, filed this putative
antitrust class action lawsult against defendant Travis
Kalarick, CEQ and co-founder cof Uber Technologies, Ing.

(“Uber”). See Complaint, Dkt. 1. Mr. Meyer’'s First Amended
Complaint, filed on January 2%, 2016, alleged that Mr. Kalanick
had orchestrated and facilitated an 1llegal price-fixing
conspiracy in violation of Section 1 of the federal Sherman
Antitrust Act, 15 U.3.C. & 1, and the New Yorx State Donnelly
Nct, New Yorx General Business Law § 340, See First Amended
Complaint {“Am. Compl.”), Dkt. 26, 99 120-140. Plaintiff
claimed, in essence, that Mr. Kalanick, while disclaiming that
he was running a transportation company, had ceonspired with Uber
drivers to use Uber’s pricing algorithm to set the prices

charged Lo Uber riders, thereby restricting price competition



among drivers to the detriment of Uber riders, such as plaintiff
Meyer. See id. 99 1, 7.

On Fekruary 8, 2016, defendant Kalanick moved to dismiss
the Amended Complaint. Scc Notice of Motion, Dkt. 27. Plaintiff
ocvpvosea on February 18, 201€; defendant repliea on February 25,
2016; ana oral argument was held on March 2, 2016.° Having
considered all of the parties’ submissions and arguments, the
Court hereby denies defendant’s motion to dismiss.

In ruling on a motion to dismiss, the Court accepts as true
the factual allegaticns in the complaint and draws all

reasonzable inferences in favor of the plaintiff. Town of Babylcn

v. Fed, Hous. Fin., Agency, 688 F.3d 221, 227 {2d Cir. 2012). “Te¢

survive a motion to dismiss, a complaint must contain sufficient
factual matter, accepted as true, to state a claim to relief

that is plausible on its face.” Ashcroft v. Tghal, 556 U.3. 662,

678 (2009) (internal cguotation marks omitted). Tn the antitrust
context, stating a claim under Section 1 of the Sherman Act
“reqgulres a cemplaint with enough factual matter (taken as true)
to suggest that an agreement was made. Asking for plausibkle
grounds to infer an agreement does not impose a probability

recguirement at the pleading stage; it simply calls for encugh

- Daring oral arvqgumenl, “he Zeour. invited both sides Zo stbmit Letters

regarding certain studies cited by plainilil in Lhe Amended Complaint. Sec
Transcript of Proceedings dated Mavoh 9, 2016 (™r'r."), 24:12-26. These
letoers, rescectively dated March 11, 2026 (“Pi. Lellcr”! and March 15, 2016
i“Def. Zettor”l, will pe doczeted along with this Cplnion,
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fact to raise a reasonable expectation that discovery will

reveal evidence of illegal agreement.” Bell Atl. Corp. v.

Twombly, 550 U.5., 544, 556 (2007).

The relevant allegaticns ¢f the Mmended Complain. are as
tollows. Uber, tounded in 2009, is a technology company that
produces an application for smartphone devices (“the Uber App”!
that matches riders with drivers (called “driver-partners”<). S3Sce
Am. Compl. 99 2, 21, 24, 27. Uber states that it is not a
transportation company and does not employ drivers. 3Jee id. 91
2, 23. Defendant Kalarnick, in addition to being the co-founder
and CEC of Upber, 1s a driver who has used the Uber app. See id.
9 3. Plaintiff Meyer is a resident of Connecticut, who has used
Uber car services in New York. See id. T 7.

Through the Uber App, users can request private drivers to
pick them up and drive them _c their desired location. See id. 1
24, Uber facilitates pavyment of the fare by charging the user’s
credit card or other payment informaticon orn file. See id. T 32.
Uber collects a percentage ¢f the fare as a scftware licensing
fee and remits the remainder to the driver. See Mm. Compl. 9 27.
Drivers using the Uber app do not compete on price, sce id. T 2,

and cannot negotiate fares with drivers for rides, sce id. T 34.

: The Court uses “drivers” and somoilimes “Ubsr drivers” insteazd of Uber's rorm
“driver-partners” for the sake of simplicity, bul This usage 1s rot reant to
‘rply zny crploymeat relationship between Uber anag these drivers, wnlch
gefondart firmiy denias.



Instead, drivers charge the fares set by the Uber algorithm. See
id. ¥ Z. Though Uker claims to allow drivers to depart downward
from the fare set by thce algorithm, there is no practical
mechanism by which drivers can do sc. Sce id. 9 68. Uber’s
"surge pricing” model, designed by Mr. Kalanick, permits fares
to rise up to ten times the standard fare during times of high
demand. 3ee id. 99 “e, 43, 50. Plaintiff alleges that the
drivers have a “common motive to conspire” because adhering to
Uber’s pricing algerithm can yield supra-competitive prices, Am.
Compl. 9 90, and that if the drivers were acting independently
instead of in concert, “some significant portion” would not
agree to follow the Uber pricing algorithm. See id. € 93.
Plaintiff further c¢laims that the drivers “have had many
opportunities to mect and enforce thelr commitment to the
unlawful agreement.” Am. Ceompl.  92. Plaintiff alleges that
Uber holds meetings with potential drivers when Mr. Kalanick and
his subordinates decide Lo offer Uber App services in a new
geographic location. 5Sece id. 9 40. Uber also organizes events
fer its drivers to get together, such as a picnic in September
2075 in Oregon with over 150 drivers and their families in
attendance, and other “partner appreciation” events in places
including New Yorx Cicty. Scec id. 9 41. Uber preovides drivers
with information regarding upcoming events likely to create high

demand for transportation and informs the drivers what their



increased earnings might have been if they had logged on to the
Uber App dur_ng busy periods. See 1d. 1 58. Morecver, plaintiff
alleges, In Scptember 2014 drivers using the Uber App in New
York City colluded with one anctrner to negctiate the
reinstitution of higner fares for riders using Uber3LACK and
UberSUV services (certain Uber car service “experiences”). See
id. 99 25, 87. Mr. Kalanick, as Uber’s CEQ, directed cor ratified
negotiations between Uber and these drivers, and Uber ultimately
agreea to raise fares. Seec id. 9 87.

As to markct definiticn, plaintiff alleges that Uber
cempetes 1in the “relatively new mobile app-gencrated ride-share

£

service mavket,” of whicn Uber has an approximately 80% market
share. Amended Ccmplaint  94-925. Uber’s chicf competitor in
this market, Lyft, has only a 20% market share, and a third
competitor, Sideccar, left the market at the end c¢f Z0.5. Sce id
99 25-2¢. Although, plaintiff contends, neither taxis nor
traditional cars for hire are rcasonablce substitutes for mobilce
app-generated ride-srhare scrvice, Ubcr’s own experts have
suggested that in certain cities in tne U.S., Uber capturcs 50%

to 79% of business customers in tre combined market of taxis,

cars for hire, ana mobile-app gcneratced ride—-sharc services. Sce

Plaintiff claims To sug con bhenailf of the fcllowing class:

“all persons in tzhe United States who, on one cr more cccaslons,
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nrave used the Uber App to obtain rides from Uber driver-partncrs
and pald fares for their rides set by the Uber pricing
algorithm,” with certain exclusions, such as Mr. Kalanick. See
id. 9 113. Piaintiff also identifies a “subclass” of riders who
have paid fares based on surge pricing. See id. 9 114. Plaintiff
alleges that he and the putative c¢lass have suffered antitrust
injury because, were 1t not for Mr. Kalanick’s conspiracy to fix
the fares charged by Uber drivers, drivers would have competed
ocn price and Uher’s fares would have peen “substantiaglly lower.”
See 1d. T 109. Plaintiff also contends that Mr. Kalanick’s
design has reduced output and that, as “independent studies have

L4

sheown,” the effect of surge pricing is toc lower demand so that
prices remain artificially high. &m. Compl. { 11C¢. Based on
these allegations, plaintiff claims that Mr. Kalanick has
viclated the Sherman act, 15 U.3.C. § 1, and the Donnelly Act,
New York General Business _aw & 34C. See id. 99 120-14C.

The Sherman Act prohibits “[elvery contract, combination in
the form of trust or otherwise, or conspiracy, 1n restraint of
trade or comrerce.” 13 U.5.C. § 1. “[A] plaintiff claiming a & 1
violation must first establish a comginaticn or some form of

concerted acticon between at least twoe legally distinct economic

entities.” Capital Tmaging Associates, P.C. v. Mchawk Valley

Mcd. Associates, Tne., 996 F.2d 537, 342 (2d Cir. 1993). “if a §

1 plaintiff establishes the existence of an illegal contract or



coemblnaticn, 1t must then proceed to demcnstrate that the
agreement constituted an unreascnable restraint of trade either

er se or under the rule of rcason.” Id. at 542.

Ir;

“Conduct considered iilegal per se is invoked only in a
lTimited class of cases, where a defendant’s acticns are so
plainly harmful to competition and sco cbviouslvy lacking in any
redeeming pro-competitive values that they are conclusively
presumed illegal without further examination.” Id. ({internal
citation and guotation marks omitted). By contrast, “most
antitrust claims are analyzed under a ‘rule of reason,’
according to which the finder of fact must decide whether the
questlioned practice ‘mposes an unreasconakle restraint con
competition, taking inte account a variety of factors, including
specific information about the relevant business, its condition
before and after the restraint was imposed, and the restraint’s

history, nature, and effect.” State 0il Co. v. Khan, 522 U.S. 3,

10 (1997 .

Antitrust law also distinguishes between wvertical and
horizontal price restraints. “Restraints imposed by agreement
between competitors have traditicrally been dencminated as
horizontal restraints, and those imposed by agreement between
firms at different levels of distribution as vertical

fr

restraints.” Bus. Elecs. Corp. v. Sharp Elecs. Corp., 485 UG.5.

717, 730 (1988). “Restraints that are per se unlawful include



horizontal agrcements among competitors to fix prices,” while,
at least in the context of resale price maintcnance, “[v]ecrtical

price rcsuraints are to be judged according to the rule of

r

reason.” Leegin Creative Leather Products, Inc. v. PSKS, Inc.,

551 J.5. 877, 886, 907 (2007). In the instant casc, the Court
finds that plaintiff{ has adequately pled both a horizontal and a
vertical conspiracy.

As to the horizontal conspiracy, plaintiff allcges that
Uber drivers agree tc participate in a conspiracy among
themselves when they assent to the terms of Uber’s written
agreement (the “Driver Terms”} and accept riders using the Uber

Epp. See Am. Compl., 99 7C-71. In deing so, plaintif{f{ indicates,

drivers agree to collect fares through the Uper App, which sets
fares for all Uber drivers according to the Uber pricing

algorithm. See id.’ In plaintiff’s view, Uber drivers forgo

* Defendant. Kalanick corlends that Uber’s Driver Terrms Ydo provide thac
driver-vartrers nave the discretion to charge less thar tne suggesled orice
deterrined by Uher’s pricing slgcrithm.” Reply VMeroranduw of Law n Sunporl
ol Delerdanl Travie Kalanic«<'s MobLiorn to Dismiss, Tko, 34 ("Zef. Reply 2@,
at 7 n.i, citirg Zeclaration of Micrael Jolman, Dxt, Z32, Exhibin 2 {(“Driver
Terms”) T £.1 {“CTuszcmer sha:l always have tne righz Zo: 1) crarge a Tare
that 15 less than the pre-arranged fare o . V7. “CusZomer” nere refers to
“ar independen:. company in —he kbusiness of vwroviding —ransportation
services,” Lran 1s, UJber’'s dolvers—-pzrtners. Scee Driver Tozms; Memorandum of
law in Opposilicr no Iofendant Trevis Kalanick’s Malion —o Dismiss (“"5L, Opeo.
Sr.¥) oan £. Plaintiflf peinTs out, however, bLhzl the Zriver Terms alsc rogquire
drivers Lo zgr=e “hat “Lhe Fare provided under the FParse Calculation Is Lbho
enly payren. Customer will receive 1n coennectlen with The mrovisicn ol
Trangporlallon Services,” Drivoer Terms S 4.1, ang tnat more important’y,
“Lhere 1s no mochanise Dy which drivers ocarn charge any-hing 2at —he hop-
dicrated Tare.” Wemorandum o0f Law in Uppositilicn bo Doferdant Travis
Kalanicx's Moclion to Zismliss (%51, Cop. 30,07, DkL. 33, alL 4. tor the
purpeses of evaluating delendant’s mollon to dismiss, the Court will assume
that darivers have no practical mechanizm by which to depzart from -hoe fares
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competition In which they would otherwise have engaged pecause
they “are guaranteed that other Uber drivers will not undercut

i

them on price.” See d. § 72; Mcmeorandum of law in Cpposition to
Defendant Travis Kalanicxkx’s Motion to DLlsmiss {“Pl. Cpp. Br.”),
Jxb. 33, at 11. Without the assurance that all drivers will
charge the price set by Uber, plaintiff contends, adopting
Uber’s pricing algeorithm would often not be in an individual
driver’s besl interest, since not competing with other Uber
drivers on price may result in lost business cpportunities. See
Am. Compl. 9 72. The capacity to generate “supra-competitive
prices” through agreement to the Uber pricing algorithm thus
provides, according te plaintiff, a “common motive to conspire”
on the part of Uber drivers. See Amended Complaint 9 90.
Plainti{i also draws on 1ts allegalions about meetings among

f

Uber drivers and the “September 2014 conspiracv,” in which Uber
agreed to reinstitute higher fares after negotiations with
drivers, to beolster ilLs claim of a horizontal conspiracy. 3See
?l. Ooo. Br. at 14-15; Am. Compl. 99 41, 87, 92Z. In plaintiff’s
view, defendant Kalanick i1s liable as the organizer of the

price-fixing conspiracy, Am. Compl. 991 76, 88; Pl. Opp. Br. at

9, and as an Uber driver himself, see id. 99 80-85.

scT by Uber's zlgoricthm. Zefendart acknowledges thal any discrelion drivers
My rave Lo charge a lower foro “is net material Lo wnils motion,” Def. Reoly
Br. az 2 n,1, and ocral argumecrt proceeded on the zssumplicn tha:. Uber se.s
randatory prices Lor drivers to charge. Sco lTranscript of Oral Argurenl cated
March 2, Z01& at 4:72-16.



Defendant Kalanick argues, however, that the drivers’
agreemert to Uber’s Driver Terms evinces no horizontal agreement
among drivers thcmsclves, as distinect from vertical agreemrents
between each driver and Uber. See Memorandum of Law in Support
of Defendant Travis Kalanick’s Motion Lo Dismiss (“Def. Br.’),
DkiL. 28, at 9, 12-13; Transcript of Oral Argument dated March 9,
Z201le (Mr.”y 3:19-22. According to Mr., Kalanick, drivers’
individual decisions to enter inzo conlractual arrangements with
Uber consLitute mere independent aclicon trnabl is insufficient Lo
support plaintiff’s claim of a conspiracy. See Def. Br. at 9.
Defendant asserts that the most “natural” explanation fer
drivers’ conduct 1is that each driver “independently decided it
was 1n his or her best interest to enter a vertical agreement

f

with Uber,” and doing s¢ could be in a driver’s best interest
because, for example, Uber matches riders with drivers and
processes payment, See Def. 3r. at 12-13. In defendant’s view,
the fact that “a ceonditlon of [the agreement with Uber] was that

~he driver-partner agree to use Uber’s pricing algorithm” does

not diminish the independence of drivers’ decisions. See 1id. at

13.

I- folleows, defendant contends, that such vertical
arrangements do not support a horizontal conspiracy claim. See
Def. Br. at 13-14, citing, e.g., Teegin, 2ol U.35. at 885

(manufacturer’s agreements requiring rctailers to charge certain

1C



minimum prices, a form of “vertical minimum resale price

td

maintenance,” were to be Tudged by the rule of reason); United

States v. Colgate & Co., 250 U.

[Ep]

300, 307 (1919} (a

manufacturer with no purpose to create a monopoly may “exercise
his own independent discretion as to parties with whom he will
deal” and “announce in advance the circumstances under which he
will refuse to sell”).

The Court, however, 1s not persuaded to dismiss plaintiff’s

horizontal conspiracy claim. In Interstate Circuit v. United

States, 306 U.S. 208 (1939), the Supreme Court held that
competing movie distributors had unlawfully restrained trade
when they each agreed to a theater operator’s terms, including
price restrictions, as indicated in a letter addressed to all
the distributors. For an illegal conspiracy to exist, the
Supreme Court stated:

It was enough that, knowing that concerted action was
contemplated and invited, the distributors gave their
adherence to the scheme and participated in it.
Acceptance by competiteors, without previous agreement,
of an invitaticn to participate in a plan, the necessary
consequence of which, 1f carried out, is restraint of
interstate commerce, 1s sufficlent to establish an
unlawful conspiracy under the Sherman Act.

Interstate Circuit, 306 U.S. at 226-27. Much more recently, the

Second Circult stated:

[Clourts have long recognized the existence of “hub-and-
spoke” conspiracies in which an entity at one level of
tne market structure, the “hul, 7 coordinates an
agreement among competitors at a different level, the

11
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“spokes.” These arrangements consist of both vertical
agreements between the hub and each spoke ang a
horizontal agreement among the spokxes to adhere to the
[hubk’s] terms, often because the spokes would not have
gonc along with [the vertical agreements] except on the
understanding that the other [spokes] were agreeing to
the same thing.

United States v. App.e, Inc., 791 F.3d 290, 314 (2d Cir. 2015),

cert. denied, Mar. 7, 2016 (internal citaticon and guotation

marks omitteqd); see also Laumann v. Nat’l Hockey Leaqgue, 907 F.

Supp. 2d 465, 486-87 (5.D.N.Y. 2012} (“where parties to vertical
agreements have knowiedge that other market participants are
kound by identical agreements, and their participation is
contingent upon that knowledge, they may be considered
participants in a horizontal agreement in restraint of trade.”).

In this case, plaintiff has alleged that drivers agree with
Uber to charge certain fares with the clear understanding that
all other Uber drivers are agreeing Lo charge the same fares.
and facilitated by defendant Kalanick, who as at least an
occasional Uber driver, is also a member of the horizontal
conspiracy. See id. 99 76, &4.

Cn a motion teo dismiss, the Court is required to draw all

reasonable inferences in plaintiff’s favor. See Town of Babylen,

699 F.3d at 227. Given this stangard, the Court finds Lhat
plaintiffs have plausibly alleged a conspiracy in which drivers

sign up for Uber precisely “on the understanding that the other

12



fdrivers] were agreeing to the same” pricing algorithm, and in
which drivers’ agreements with Uber would “bhbe against their cwn
interests were they acting indcpendently.” Rpple, 791 [.3d at
314, 320. Further, drivers’ ability tec benefit frem reduced
price competiticn with cther drivers by agreceing to Uber’s
Driver Terms plausibly constitutes “a ccmmon mcetive to

censplire.” Apex 01l Co. v. DiMauro, 822 F.2d 246, 254 (2d Cir,

1287} . The fact that drivers may alsc, in signing up for Uber,
seck to benefit from other services that Uber prewvides, such as
connecting riders tc drivers and prccessing payment, 1s nct tc
the contrary. Of course, whether plaintiff’s allegations arc in
fact accurate is a different matter, to ke left to the fact-
finding process,

The Cgurt’s conclusion that plaintiff has alleged a
plausible hecrizontal conspiracy 1s bolstered by plaintiff’s
cther allegaticns concerning agreement amcng drivers. Plaintiff,
as noted supra, contends that Uber crganizes events for drivers
to get together, see Am. Compl. € 41, and, more importantly,
that Mr. ®alanick agreed t¢ raise fares follcecwing drivers’
efforts to negcectiate higher rates in September 2014. See id. 1

g7.7 While it 1s true that these allegaticns about agreements

Ymhoogh gslendant’s couvnsel argocd aun oral argamrent. Lhat 1 tnese events were
“ar an.lLlruos. violation, Mr. Kalarick would be a vicllm ano net a oDar-lcipant
in “he conspiracy,” since he allsgedly initislly oopposed the higher rates,
Ty, 37:8-8, Lhe Zact remains Lhan, f plaintisf’s alleogalions are Laxen as
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among drivers reaching even heoyond acceptance of Uber’s Driver
lerms are not extensive, see Def. Reply Br. at 7 n.8,
nonetneless, they provide additional support for a horizon=al
conspiracy, and plaintiff need not present a direct, “smoking

£

gun” evidence of a conspiracy, particularly at Lhe pleading

stage. Mayor & City Council of Baltimore, Md. v. Citigroup,

Inc., 709 F.3d 129, 136 {2d Cir. 2013}.

More basically, it is well to remember that a Sherman Act
congpiracy 1s bubt one form of conspiracy, a concept that is as
ancient as 1t 1is broad. It 1s fundamental to Lhe law of
conspiracy that the agreements that form the essence of the
misconduct are ncl Lo be judged by technical niceties but by
practical realities. Sophisticated conspiratoers often reach
thelr agreements as much by the wink and Lhe nod as by explicit
agrcement, and the implicit agreement may be far more potent,
and sinister, Just by virtue of being implicit. Recently, for

example, in United States v. Ulbricht, the Government alleged

that defendant Ulbricht had organized an online marketplace for

1:licit goods and scrvices called Silk Road. See United Slates

v. Ulbricht, 31 F. Supp. 3d 540, 546-47 {S.D.N.Y. 2014). In
ruling on motions in limine in Ulbricht, Judge Forrest rejected

the defense’s argument that transactions among Silk Road’s users

True, Mz, Xalanick agreood Zo fare raisce that sel hlghev Zarez tor all Jbor

a
driwers rn the rolovant groups.
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gave rise to “only buy-sell relationships and not conspiratorial

pehavior” or, at most, to “a multitude of discrete

conspiracics.” United States v, Ulbricht, 79 F. Supp. 3d 466,

481 {5.D.N.Y. 2015}. Instead, Judge Forrest noted trat the
Government charged the defendant wilh sitting “atop an
overarching single consviracy, which included all vendors who
sold any tyve of narcotics on Silkx Road at any time.” Id. at
490. Tn the instant case, Uber’s digitally decentralized nature
does not prevent the App from constituting a “marketplace”
through which Mr. Kalanick crganized a horizontal conspiracy
among drivers,

Delfendant argues, however, that plaintiff’s alleged
conspiracy is “wildly implausible” and “physically impossible,”
since 1t invelves agreement “among hundreds of thousands of
independent transportation providers all acreoss the United
States.” Def. Br. at 1. Yet as plaintiff’s counsel pocinted out
at oral argument, the capacity to crchestrate such an agreement
is the “genius” of Mr, Kalanick and his company, which, through
the magic of smartpheone technolegy, can invite hundreds of
thousands of drivers in far-flung locations Lo agree to Uber’s
terms. See Tr. 12:15-16. The advancement of technological means
for the orcnestration of large-scale price-fixing conspiracies
need not leave antitrust law behind. Cf. Ulpricht, 31 F. Supp.

3d at 559 (“if there were an automated telechone line that

15



offered others the opportunity te gather together to engage in
narcotics trafficking by pressing ™1,” this would surely be
poecwerful evidence of the button-pusher’s agreement to enter Lhe
conspiracy. Automaticon i1s effected through a human design; here,
Ulbricht i1s alleged to nave been the designer of 8ilk Recad

"}. The fact that Uber goes to such lengths to portray itself -
one might even say disgulse itself - as the mere purveyor of an
“apr” cannot shield 1t from the conseguences of its operating as
much more.

Recent jurisprudence on wvertical resale price maintenance
agreements doecs not, as defendant would have it, undermine
plaintiff’s claim of an i1llegal horizontal agreement. See Def.
Br. at 15%. In Leegin, the Supreme Court held that resale price
maintenance agreements - e.g., a retailler’s agreement with a
manufacturer not to discount the manufacturer’s goods beneath a
certailn price - are to be judged by the rule of reason, unlike
horizontal agreements to fix prices, which are per se illegal.
See lLeegin, 551 U.S. at 886, 907. The Court cited wvarious

“procowpetlitive justifications for a manufacturer’s use of

resale price maintenance,” id. at 882, and concluded that

although this practice may also have anticompetitive effects,
the rule of reason 1s the best apprcach to distinguishing resale
price maintenance agreements that viclate the antitrust laws

from those that do nct. See id. at 397-300,

16



Here, unlike in Leegin, Uber is not selling anything to
drivers that is then resold to riders.® Morcover, the
justifications for rule of reason treatment of resale price
maintenance agreements offered in Leeglin are not directly
app.icable tco the instant case. See Pl. Opp. Br. at 15-16; Tr.
20-21. In particular, the Court’s attention has not been drawn
to concerns about free-riding Uber drivers, or to efforts that
Uber drivers could make to promote the Auvp that will be under-
provided if Uber docs not sct a pricing algorithm. See Leegin,
551 U.s5. at B820-21. While Mr. Kalanick asserts that Uber’s
pricing algorithm facilitates its market entry as a new brand,
sce Def. Br. at 1lo-17, this observation - which 1s fairly
conclusory — does not rule ocut a herizontal conspiracy among
Uber drivers, facilitated by Mr. Kalanick beoth as Uker’s CEC and
as a driver himself. The Court therefore finds that plaintiff
has adequately pleaded a horizeontal antitrust conspiracy under
Secticon 1 of the Sherman Act.

As to plaintiff’s claim of a wvertical conspiracy, a

threshecld guestion is whether piaintiff has alleged a vertical

* Leegin's statcmenl That “|[L]o Lho oxtent a verlical agreooment selting
minitam resale prices is entered upon Lo facilitale esithor Lype of cartel,
it, Tow, wouod resd Lo be held arlawiual under ke rule 0f rezson,” b9l U05,
at 8§93, thus doos ool clezsly apgly £o The insltant case, since Uker is
setTing ro minimum resale prlcoes. Moreocover, Leegin d2d not purpert to

F

=
ey
o

errule inTorstause Circuizn, which, for The rssascns descriked suprza, permits

a Zinding of CGNSEl racy arong ceapetitors in circomstanc

a 5 such as thoese of
ke ‘nstant case. Ses Interstaco Clrauwil, 306 U.S. au 228-27

o
2 .
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conspiracy in the Amended Complaint, which defendant denies. See
Def. Reply Br. at 8; Def. Zetter at 1. Although plaintiff’s
allegations of a vertical conspiracy are much more sparse than
his contentions szbout a horizontal conspiracy, the Court finds
that the aAmended Complaint adequately pleads a vertical
conspiracy between each driver and Mr. Kalanick.® In particular,
claintiflf alleges that “[alll of the independent driver-partners
have agreed to charge the fares sel by Uber’s pricing
algorithm,” Am. Compl. 9 68, and that Mr. Kalanick designed this
business model, see id. 11 76, 78. The Amended Complaint alsc
includes several allegaticns that would be pertirent te a rule
of reason, vertical price-fixing thecry. See id. 99 94-108.
Lnder the Sherman Act count, plaintiff states that the “unlawful
arrangement consists of a series of agreements between Kalanick
and each ¢of the Uber driver-partners, as well as z ccnscious
commitment amcng the Uber driver-partners tc the commoen scheme
cf adopting the Uber pricing algorithm . . .“ Am. Compl. 9 124.
Plaintiff c¢laims that Mr. Kalanick is per se liable as organizer
of the conspiracy and as an occasional Uber driver, 99 128-29,

h)3

and tThen states that [i]ln the zlternative, Kalanick is also

liable under Section 1 of the Sherman Act under a ‘*quick lock’

* Indeeda, delendant himsgal [ relerrced Lo the briefing to “a worticad price
arrzrngement like trat descriped in the Amended Complainl.” Sel. Bo, ozt 17,
3ul. see DsZ. Reply Br.o au 8 (“"The Amended Complaizl o . . docs not allege a
vertical restraint in violation of tre ariiirus. laws.”).
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or ‘rule of reason’ ana.ysis.” Id. q 130. In the Court’'s view,
these allegations of legal theory, when coupled with the
allegations of pertinent facts, are sufficient to plead a
vertical conspiracy theory.

The gquestiocn, then, is whether this theory is plausible
under a “"rule of reascon” ana_-ysis. Under this analysis,
“"plaintiff bears the initial burden o¢f showing that the
chal lenged action has had an actual adverse effect on

competition as & whole 1n the relevant market.” Capital Imaging,

596 F.2d at 543. “"To survive a Rule 12 (b)) (6) moticn to dismiss,
an alleged product market must bear a raticnal relation to the
methodology courts prescribe to define a market for antitrust
purposes — analysis of the interchangeability of use or the
cross-elasticity of demand, and it must be plausible.” Todd v,

"xxon Corp,, 275 F.3d 1%1, 200 (2d Cir. 2001) (internal citation

and guotation marks comitted).

As to market definition, plaintiff defines the relewvant
market as the “mobile app-generated ride-share service market.”
Am. Compl. € 24. Plaintiff alleges that Uber has an
approximately BC% market share in the United States in this
market; Uber’s chief competitor l.wIfit has nearly a 20% market
share; and a third competitor, Sidecar, left the market at the
end of 2015. Id. 99 55-97. pPlaintiff then explalins that

traditional taxi service 1s not a reasonable substitute for
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Lber, since, for examplec, rides gencrated by a mobile app can be
arranged at the push of a button and tracked on riders’ mobile
phoncs; riders need not carry cash or a credit card, or, upon
arrival, speond time paying for the ride; and riders can razte
drivers and see scome information cn them befcre entering the
vehicle. Id. 9 104. Indeed, plaintiff claims, Uber has itself
stated that it does not wview taxis as ride-sharing competition.
Id. 9 105,

Plaintifl alsc alleges that traditional cars for hire are
not reasonable substitutes, since they generally need to be
scheduled in advance for prearranged locations. Id. < 106.
HHowever, plaintiff nevertheless contends that “Uber has obtainecd
& significant share of business in the corbined markets of
taxis, cars for hire, and mobile—-app generated ride-share
services,” and that Uber’s own experts have suggested that in
some U.S. citics, Uber has 50% to 70% of business customers

¥

“among all types of rides,” which seems to refer to these
combined markets. Id. 9 107.

Defendant contests plaintiff’s proposed market definitioen,
arguing that plaintiff provides inadequate justification for the
exclusion not just of taxis and car scrvices, but alsc of public

transit such as subways and buses, personal vehicle use, and

walking. See Def. Br. at 18; Def. Reply Br. at 8. In defendant’s
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view, “[e]lach of these alternatives is a clear substitute for
the services provided by driver-partners.” Def. Br. at 18.

One could argue this either way (and defendant’s attorneys
are encceuraged to hereinafter walk from their cffices to the
courtrouse to put their theory to the test). But for present
purpcses, plaintiff has provided plausible explanaticons for its
preposed market definition, and the accuracy of these
explanations may be tested through discovery and, if necessary,
trial. “Market definiticn 1s a deeply fact-intensive inguiry
land] courts |therefore. hesitate to grant motions to dismiss

F

for failure to plead a relevant product market.” Chapman v. New

York State Div. for Yeouth, 346 F.3d 230, 233. Plaintiff’s

allegaticn that Uber - an industry member - recognizes that it
does not compete with taxis, see Am. Compl. 9 105, alsc deserves

consideration. See Todd v. Exxon Corp., 273 F.3d 191, 206 (2d

Cir. 2001) (declining to exclude evidence of industry
recognition from the analysis of market definition). The Court
finds that plaintiff has pleaded a plausible relevant product

market. See Capital Imaging Associates, 996 .2d at 546.

The Court further finds that plaintiff has adeqguately
pleaded adverse effects in the relevant market. Specifically,
plaintiff pleads Lhal “Kalanick’'s actions have further
restrained compelition by cecreasing ouatput,” Am. Compl. § 110

{citing “independcent studies”); “Uber’s market positicn has
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already helped force Sidecar cut cf the marketplace,” id. 9 102;
"Uber’s dominant pcsiticon and ccnsiderable name recognition has
alsc made 1t difficult for potential cocmpetitors to enter the
marketplace,” id. q 103.7

Defendant counters tnat Uber provides many pro-competitive
penefits, see Def. Reply Br. at 9, and alsoc disputes the
conclusions that plaintiff purports to draw from the cited
studies. See DJef. letter. Defendant’s counter-asserticns, while
certainly well worth a fact-finder’s consideration, do not
persuade the Court to grant a motion to dismiss. The Court hence
determines that plaintiff has plausibly pleaded adverse effects
in the relcvant market. Conscguently, the Court finds that
plaintiff has presented a plausible claim of a vertical
conspiracy under Section 1 of the Sherman Act.

“inally, the Court addresses plaintiffrs state law Donnelly
Act claim. The Second Circuit has held that this Necw York
antitrust statute “was mwodeled con the Sherman Act and has
generally been construed in accordance with federal precedents.”

Williams v. Citigroup Inc., 659 F.3d 208, 211 n.Z (2d Cir.

2C01%). Though plaintiff contends that his Donnelly Act claim
survives even if his Sherman &ct claim falls, see Pl. Opp. Br.

at 721, the Court has no occasion to assess this contention, for

T Tn plaintifi’s _etter submitted =27ler orzl zrgument, wlaintiff farther
cozoribea the “indepondort studices” guoted anonymously in Amended Complatnt d
10 Lnan supposcaly support chesce asserticna. Sec 21, Lelier,
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it holds that plaintiff’s Sherman Act claim withstands
defendant’s motion to dismiss and, for the same reasons, the
Court declines to dismiss plaintiff’s Donnelly Act claim.?®

For these reasons, the Court denies defendant Kalanick’s
motion to dismiss. Concomitantly, the Court lifts the stay of
discovery previously imposed pending the Court’s decision on
this moticon. Counsel are directed to submit to the Court, by no
later than April 7, 2016, a case management plan in the Court’s
Form O that will have thils case ready for trial by November 1,
20186,

The Clerk of Court is directed to close docket entries 22

and 27.

Dated: New York, NY QAA.. M
£&D s,

March 31, 2016 RAKO¥F, U.S.D.J.

¥ Deferndant argaes that plaintiZf is equivlably estopped frem aveiding Lhe
class zcliorn wziver in Lhe user agreemonl Lhal plaintiff made wit™ Jbher. Sco

Cef. Br. at 21; Colman Zeclarzlicn, DkL. 2%, Exhibit 1 {(User Agreerent), ac
-5, The relevant provision cf Zhe User Roreemer. rcads:

Zispate Resolationm: You and Corpsany agree Lhal any dispulo, colalim
Or ConLroversy arlsing out o or relating to this Agreement

will be scliled by binding arbilration . . . You
zgree —“hzat you and Company are saca walvirg the rignl Lo a Lrial by
Jury cr To participate 25 a plairntil? or class Usor in any oarported
class acl on or represerclalbive proceeding,

acknocwledge and

Jger Agreemenl at 8-9, Allhough plaint il has sucd ¥Mr. Kalanick opersonal ly
and no:r Ubcr, defendant clainms chat plaintiZf’s claims against ¥r. Kzlanick
are Yirlirmale! foundea Inoand tnleriwined wilh” the underlying zgroerent
with Ubcr, Scc bef. 3r, szt 23, gueiing Aramcr v, Tovyota Motor Cero., 735 F.3d
T1E2, T188 (9Uh Cirp. ZGLZ3). The Court finds, nowsever, That since defendant is
act gseeking to corpel arbitration, znd plainlil? s not seeklng to enlorze
he User Agreement zgzins. defendant, plaintiZf is not cguilitably cstooped
55 action guit zgainst ¥r. Kazlanick, rnor has plaintaif?
proceed througn Lhis rmechanism,

frorm vursulne a c_a
wzlved the right To
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Harter Secrest & Emery LLP

ATTORNEYS AND COUNSELORS

WL RS T L Ay O

March 11, 2016

BY ELECTRONIC MAIL
Hon. Jed S, Rakoff

United States District Judge
United States Courthouse
500 Pcarl Street, Room 1340
New York, New York 10007

Re: Meyer v, Kalanick, 15 Civ. 9796 (ISR)
Dear Judge RakolT:

We write in response to the Courl’s request that Plaintiff identily the studies referenced in
Paragraph 110 of the First Amended Complaint. That paragraph alleges that Delendant’s
“actions have [urther restrained competition by decreasing output,” and that “independent studics
have shown [that] the result of Kalanick’s collusive surge pricing is not, as he claims, to
perfectly match supply with demand, but instead to remove seme demand so that prices stay
artificially high and Kalanick reaps artificially high profits.” This letter cites two independent
studies supporting these allegations.

The first is a Northeastern University study by researchers Le Chen, Alan Mislove, and
Christo Wilson, published in October 2015 (the “Neortheastern University Study™). See [, Chen,
A. Mislove, & C. Wilson, Peeking Beneath the Hood of Uber, October 2015, available at
http:/fwww.ces.neu.edu/homel/cbw/pdfichen-ime 15, pdf (last visited Mar, 10, 2016). The
Northeastern University Study concluded that surge pricing “seem{s] to have a small effect on
altracting ncw cars,” but “appears to have a larger, ncgative effect on demand, which causes cars
to either become idle or leave the surge arca,”™ Id. at 12. Significantly, although the study used
the term “demand,” it actually measured output, defining “demand” as “fulfilled demand,” i.e.,
the number of rides supplied by Uber driver-partners. Jd. at 4. That is the equivalent of output,
See, e.g., General Leaseways, Inc. v. Nat'l Truck Leasing Ass'n, 744 F.2d 588, 594 (7th Cir.
1984) (Posner, J.) {cquating “amount supplied” to “output”). Thus, the study concluded that
surge pricing had “a large, negative effect” on “demand,” see¢ Northeastern University Study at
12, by measuring a large, negative effect on output.

The second study supporting the allegations in paragraph 110 was conducted by Nicholas
Diakopoulos of the University of Maryland (the “Universily of Maryland Study™). See N.
Diakopoulos, *How Uber surge pricing really works,” Washington Post, available at

GO0 BAUSCH & LOMEB PLACE AOCHESTER, NY 14604-27] | PHOME: 585 232 6500 FAX: BRS. 232, 2162
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Harter Secrest & Emery LLP

ATTOIRNEYS AND COUMNSE_ORS

Tian. Jed S. RakofT
March 11, 2016
Page 2

https://www,washingtonpost.com/news/wonk/wp/2015/04/1 7/how-uber-surge-pricing-really-
works/ (last visited Mar. 10, 2016). The University of Maryland Study suggested “that rather
than motivating a fresh supply of drivers, surge pricing instead re-distributes drivers already on
the road.”” Id. “[I]t appcars that rather than getting more drivers on the road in the short-term,
Uber’s surge pricing instead depletes drivers in adjacent areas. A price hike in one arca means
drivers move there, but away from another, leaving it underserved.... At the end of the day the
Uber systems appears to be more about re-allocation of existing supply,” Id,

These studies support the allegation in paragraph 110 that Defendant’s actions, including
his implementation of an agreement among all driver-partner competitors to surge prices, have
decreased output. In particular, these studies suggest that drivers’ commitments to Defendants’
surge pricing have artificially lowered output during periods of high demand by deercasing
output—cither by decreasing output in absolute terms (Z.e., deercasing the number of fulfilled
sales), see Northeastern University Study at 12, or by decreasing output in relative terms {i.e.,
preventing supply from increasing as expected during periods of heightened demand), see
University of Maryland Study.

Paragraph 110 of the First Amended Complaint thus alleges that Defendant has
orchestrated a surge pricing conspiracy among competing drivers to maintain “prices artificially
bigh and . . . reap[] artificially high profits.” Tirst Amended Complaint * 110, That conclusion
reflects the economic reality that price-fixing agreements, like the one orchestrated by
Defendant, are the equivalent to restrictions on output: “If firms raisc price, the market’s
demand for their product will fall, so the amount supplied will fall too—in other words, output
will be restricted. If instead the firms restrict output directly, price will as mentioned risc in
order to limit demand to the reduced supply. Thus . . . raising price [and] reducing output . . .
have the same anticompetitive effects.” General Leaseways, Inc., 744 F.2d at 594-93,

Thank you for your consideration of this submission. It Plaintiff can provide any further
assistance to the Court, please do not hesitale to contact us.

Respectfully submitted,
Harter Secrest & Emery LLLP
/s/ Brian M. Feldman

Brian M. Feldman

DIRECT THAL 5852111201
EMAIL BFELDMANGHSELAW CONW

cc: Peter M. Skinner {via electronic mail)
Lead Counsel for Defendant



BOIES, SCHILLER & FLEXNER LLP

53001 Wisconsin Avenve N.W., * Washingron, DC 200135-2015 * PH 202.237.2727 * FAX 202 237 6131

VIA E-MAIL March 15, 2016

Hon. jed. §. Rakoff
500 Pearl Strect, Room 1340
New York. NY 10007

Re: Meyver v. Kalanick, 15 Civ. 9796 (ISR)

Dear Judge Rakoft:

We write in response to Plaintiff”s letter brief dated March 11, 2016, in which Plaintiff purports to identify the

“studies™ he relies on for his allcgation that surge pricing “restrain{s] competition by decrcasing output.” Am.
Compl. § 110.

As an initial matter, even if Plaintiff is correct about these “studies,” he has still failed to state a claim for a
vertical restraint in violation of the rule of reason. As we noted at oral argument, the Amended Complaint
alleges only a horizontal price-fixing conspiracy among driver-parters in which Mr. Kalanick allegedly
participaled. /d. § 126 (alleging a single claim under the Sherman Act based on “a conspiracy, combination, or
agreement between all driver-partners to charge the same price™). The Amended Complaint nowhere contains
a claim based on a vertical restraint in violation of the rule of reason (or the quick lock doctrine). Plaintift’s
allegations of a horizontal conspiracy, whether examined under per se, quick look or the rule of reason, fail
because the Amended Complaint describes an implausible horizontal agreement based exclusively on legal
vertical conduct in which individual driver-partners agree with Uber to the Driver Terms. fd 938, Any
allegations that Plaintiff now rclies on to argue for a claim of a vertical restraint in violation of the rule of
reason arc irrelevant because the Complaint does not make such a claim.

Notwithstanding this threshold pleading defect, Plaintilf"s self-styled “studies” in fact disprove the very
proposition he cites them for: that surge pricing reduces output. The Chen Paper—which has never been
accepted for publication in any academic journal {or non-academic journal for that matter)—finds that surge
pricing operates only “during times of strained supply” and modestly expands the supply of driver-partners in
the short-term by providing an immediate financial incentive to offer rides. Chen Paper at 10-11. 'The
Diakopoulos Blog Post—which was written by a journalism professor and was not subjected to any peer
review—concludes that surge pricing, in the short term, rcallocates supply from low demand arcas 1o high
demand areas—meaning it increases efficiency at no cost 1o output. More broadly, Diakopoulos observes that
surge pricing greatly expands supply in the fong-term: “The benelit of surge pricing on overall driver supply
... appears 1o stem [rom the long term effects of communicating to drivers when they should in general geton
the road for . .. periods of expected high demand.” See Am, Compl. q 38 (Uber informs drivers of “recent
busy periods™ and expected periods of high future demand). To expand supply when supply is strained
cxpands output—it does not “decrease” it, as Plaintiff alleges. See United Air Lines, Inc. v, C.AB., 766 F.2d
1107, 1115 (7th Cir. 1985) (Posner, J.)}.!

The “studies™ also squarcly refute Plaintiff’s allegation in Paragraph 110 that surge pricing is used 1o maintain
“artificially high™ prices beyond that necessary to equalize supply and demand. The Chen Paper finds that
“the vast majority of surges are short-lived” (less than 10 minutes) and that surge pricing occurs only when
supply is constrained. Chen Paper at 10. They further show that, contrary to Plaintiff’s allegation, surge
pricing is rarcly applied and is climinated as scon as supply and demand equalize. See id. at 8 (in New York

" I'he Chen Siudy finds that surge pricing correlates with low numbers of fulfilied rides, and somehow concludes that surge

pricing is causing low output. But in acknowledging that surge pricing only ariscs when supply is constrained, the Chen Study
itself proves that low output drives surge pricing rather than the other way around. For cxample, when a Yankees game
concludes, demand may outstrip supply in the Bronx, leading both to fewer fulfilled rides and to surge pricing taking eftect.
But in no way could surge pricing be deemed the cause of the low output.
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City, surge pricing is in effect only 14% of the time); Diakopoulos Blog Post (surge “prices tend to tick down
in bigger steps than they move up” and “‘change cvery three or live minutes,” which is “great for riders™).

Even if surge pricing reduced output, which it does not, Plaintiff’s own “studics™ exposc why he cannot state a
rule of reason claim under any antitrust theory, First, both “studies” confirm that Plainuiff"s relevant market
definition—which Plaintiff dclines as the “mobile app-generated ride-share service, with a relevant sub-
market of Uber car service”™—utterly fails as a matter of law. Am. Compl. § 12{. As the “studics” explain,
Uber competes in a broad transportation marketplace that includes an array of local transport options,
including taxis and public transportation. By its own terms, the Chen Paper’s methodology is only valid if one
assumes the relevant market includes taxis. Because Uber driver-partners “compete with traditional taxis,” the
Chen Paper purports to use publicly available taxi data as the control group to “validate[] the accuracy of our
Uber measurement methodology.” Chen Paper at 2-3. Plaintiff’s allegation of a “proposcd relevant market
that clearly does not cncompass all interchangcable substitutes™ alone requires granting the motion 1o dismiss.
Bookhouse of Stuyvesant Plaza, fnc. v. Amazon.com, Inc., 985 F. Supp. 2d 612, 621 (S.D.NY, 2013).

Chen’s paper also observes that “[tlaxis arc much denscr than Ubers” in Manhattan—with 43 Uber driver-
partners competing in the same space as 172 taxis in midtown—and states that the “dearth of Ubers in
Manhattan . . . may be duc to greater availability of taxis and better public transport.”™ /d. at 3, 7. According to
Chen, “Uber accounted for 29% of all rides in NYC during 2014.7  Jd. at 3. Even if the relevant market were
limited just to car services, therefore, Uber would not have market power in New York City, the only specified
placc that Plaintiff has used Uber’s services. Am, Compl. § 7; see Bookhouse, 985 F. Supp. 2d at 622 (“courts
have rejected market shares between 30 percent and 40 percent as inadequate to demonstrate market power™),

Second, the “studics” confirm that Uber has benefited consumers by lowering prices and improving service. A
study relied on by Chen found that the average cost of a ride with an Ubcer driver-partner—including rides
subjeet to surge pricing—is more than 10% cheaper than the average taxi fare.” In addition, both studies
observe that surge pricing is an essential component of Uber’s goal to provide consumers the ability to “push a
button and get a ride within minutes.,” Am. Compl. ¥ 52. The Chen Paper states that “Uber offers expedient
scrvice” with average wait times of approximately 3 minutes in New York City, and concludes that the
“complex interplay between supply and demand supports Uber’s case for implementing dynamic pricing” to
reduce wait times for consumers. Chen Paper at 7-8; see Diakopoulos Blog Post (“surge pricing works to
maintain or improve scrvice quality™ by “reduc|ing] cstimated times™). Surge pricing is thercfore a classic
example of what the Supreme Court concluded was legal in Leegin: a ncw market entrant using resale price
maintcnance to offer cnhanced services. Leegin Creative Leather Products, fnc. v. PSKS. fnc., 351 1.8, 877,
891 (2007). Surge pricing must therefore survive the rule of reason as a pro-competitive action.

Finally, Plaintiff’s asscrtion of reduced output attributable 1o surge pricing assumes that Uber driver-partners
do not compete with any other transportation service. Yet Plaintiff’s “studies™ show the exact opposite: when
surge pricing is in effect, riders react by switching to rcasonably substitutable scrvices, such as taxis and
public transport. Unless ong assumes that consumers react to surge pricing by deciding to cancel their social
plans or not go to work, options which are not suggested in cither “study,” the price-sensitivity of riders proves
that Uber driver-partners have a positive cross-clasticity of demand with competing services—and therefore
that Plaintiff’s market definition fails as a matter of law. This not only accords with common scnse, but also
the facts as presented by PlaintifTs “studies.” 1f a consumer facing surge pricing is in midtown surrounded by
172 taxis, 43 Uber driver-partncrs, the crosstown 7 subway line, several bus lines, and is wearing comf{oriable
walking shocs, she will naturally, and economically rationally, survey the range of her local transportation
options and perhaps choosc a compcting service—or just walk. Output in the relevant market is not reduced.

Sincerely,

/s/ William A. [saacson

Brad Stone, Liber Is Winning Over Americans’ Fxpense Acconnts, Bloomberg, April 7, 2013, availablc at
http:/fwww.bloomber e com/news/articles/20 1 5-04-07/uber-is-winning-gver-americans-expcnse-accounts.
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